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was injured because of his inattention was properly refused because 
not based on the evidence. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. 
Dig. § 1762.* 16 Va.-W. Va. Enc. Dig. 709.] 

11. Municipal Corporations (§ 819 (7)*) — Street Obstruction — 
Action— Evidence — Sufficiency. — In action against city for injuries 
from stumbling in the nighttime over a dangerously projecting tree 
root on sidewalk, evidence as to plaintiff's care held to justify re- 
covery. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent 
Dig. § 1742.* 12 Va.-W. Va. Enc. Dig. 927.] 

12. Appeal and Error (§ 1001 (2)*) — Reversal — Grounds. — Where 
a question is properly submitted in the court below, a mere doubt 
as to whether the jury decided properly is insufficient to justify re- 
versing the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
3922.* 1 Va.-W. Va. Enc. Dig. 665.] 

Hustings Court of Richmond. 

Action by J. T. McCormack against the City of Richmond. 
From judgment for plaintiff, defendant brings error. Affirmed. 

H. R. Pollard, of Richmond, for plaintiff in error. 
L. O. Wendenburg and T. Gray Hadden, both of Richmond, 
for defendant in error. 



CITY OF NORFOLK v. NORFOLK COUNTY. 

Jan. 11, 1917. Rehearing denied March 28, 1917. 

[91 S. E. 820.] 

1. Pleading (§ 193 (9)*) — Demurrer — Assumpsit — Defects in Ac- 
count. — The account is no part of the declaration in indebitatus as- 
sumpsit, and defects in the account cannot be taken advantage of 
by demurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 438.* 2 
Va.-W. Va. Enc. Dig. 381.] 

2. Pleading (§ 187*) — Demurrer — Assumpsit — Common Counts.— 
A demurrer will not lie to a common-law count in assumpsit. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 400.* 15 
Va.-W. Va. Enc. Dig. 94.] 

3. Assumpsit, Action of (§ 4*) — Recovery of Money. — There are 
three classes of cases in which the action of assumpsit properly 
lies for the recovery of money: (1) Where there is an express con- 
tract in fact and privity in fact between the parties; (2) where there 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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is an implied contract in fact and privity in fact; and (3) where there 
is an implied contract in law and no privity in fact, but an implied 
privity in law between the parties. 

[Ed. Note. — For other cases, see Assumpsit, Action of, Cent. Dig. 
§ 13.* 2 Va.-W. Va. Enc. Dig. 17.] 

4. Money Received (§ 6 (1)*) — Consideration. — In the last class 
of cases, as well as in the two former, a valid and sufficient consid- 
eration, either of benefit moving from, or detriment to, the plaintiff is 
essential to support the action of assumpsit. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. §§ 
21, 23, 24.* 2 Va.-W. Va. Enc. Dig. 10.] 

5. Money Received (§ 7*) — Implied Promise — When Fiction is 
Not Indulged. — The fiction of an implied promise to repay money 
of one person received by another will not be indulged in every 
case, but only where in equity and good conscience the duty to 
make such a promise exists, and when defendant has derived no 
right from plaintiff, and has not by mistake or fraud usurped or got- 
ten the benefit of any original right of plaintiff to the latter's detri- 
ment, but relies on a bona fide hostile claim of right, defendant is 
not under duty to repay the plaintiff, and the law will not indulge 
the fiction of the existence of an implied promise. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. 
§§ 28, 29.* 2 Va.-W. Va. Enc. Dig. 10.] ' 

6. Money Received (§ 8*) — Right of Action — Reception of Money. 
— Where defendant in assumpsit has received money from a third 
person through some mistake or fraud by law or authority, which, 
but for the mistake or fraud, would have vested the right to the 
money in plaintiff, plaintiff may recover. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. § 
30.* 2 Va.-W. Va. Enc. Dig. 10.] 

7. Money Received (§ 9*) — Reception of Money in Independent 
Right. — Where defendant in assumpsit received money by a right 
independent in its origin from plaintiff's original right, in no way 
going upon or displacing the latter, recovery is properly denied, 
since the express facts negative any possibility of a promise of de- 
fendant to pay plaintiff anything, and negative any privity between 
their claims of right, while no consideration exists. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. § 
31.* 2 Va.-W. Va. Enc. Dig. 10.] 

8. Taxation (§ 913 (4)*) — Disposition — Recovery by City of 
Money Paid County. — Where territory formerly in a county was an- 
nexed to a city of the same name, and railroad and terminal prop- 
erty was located in such territory, but was erroneously assessed 
after the annexation as if in the county, and the error in assessment 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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was not corrected within 30 days, so that the assessment was final, 
and the railroad and terminal companies required by law to pay the 
taxes to the county, which they did, the receipt of the county being 
a complete acquittance, the county was liable to the city in an action 
of indebitatus assumpsit for the money received from the companies. 
[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1750.* 13 
Va.-W. Va. Enc. Dig. 105.] 

Error to Circuit Court, Norfolk County. 

Action by the City of Norfolk against the County of Nor- 
folk. From a judgment sustaining demurrer to the declaration, 
plaintiff brings error. Reversed, and case remanded for fur- 
ther proceedings. 

R. W. Tomlin, Wm. G. Maupin, and /. D. Hank, Jr., all of 
Norfolk, Va., for plaintiff in error. 

A. B. Carney and E. R. F Wells, both of Norfolk, Va., for 
defendant in error. 



VIRGINIA BLUE RIDGE RY. v. KIDD. 

Jan. 11, 1917. 

[91 S. E. 1075.] 

Taxation (§ 351*) — Tax on Mortgages — Computation. — The tax 

on deeds of trust and mortgages should be, under the proper con- 
struction of the statute providing therefor, computed on the prin- 
cipal amount of the bond or other obligations secured by such deeds 
of trust or mortgages. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 594* 13 
Va.-W. Va. Enc. Dig. 103. See also for discussion of question, 2 
Va. Law Reg., N. S., 491, 536.] 

Original petition by the Virginia Blue Ridge Railway against 
E. L. Kidd, Clerk of the Circuit Court of Nelson County, for 
a peremptory writ of mandamus. Writ ordered to issue. 

Caskie & Caskie, of Lynchburg, for plaintiff. 
The Attorney General, for defendant. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



